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(B) I VI/O&A/712/ASWIN/ AM/2022-23 dated 11.3.2023 passed by The
Assistant Commissioner, CGST Division-VI, Ahmedabad North

anfta@af@rqiqGhqar /
A) I Name and Address of the

Appellant

Ashwini I<himjibhai Desai
K-402, Sector-7, Suncity Bopa1
Ahmedabad - 380058

+{qf%{vwftv4IThr+q€©tq wlvq%tm{aq€RvqTjqr bIff wM@rf}{tqgvw qT vvq
qf&mOst wftvvq© wOwr qi+mw!€®mm {, Mr f#Rt wig #fR3a8' WWiI

Any person aggrieved by this Order-in-Appeal may ale an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WHa vt+H%rlqftwrqTqm:-

Revision application to Government of India:

(1) bdh©wqqqpqgf§lMIX,r994#turaweT+tqqvTV w qnrqt+ql\+!3}vvraEB
3q-wra iT vqq ww # #mfa !qftwr wIm ©#hrHfRq, wtavt6E, fIx +nw, nvw fim,
#ft+tRv, dtmfhrvqT, +WRVPt, 7{fMI: rrooor=$t§twftqTfjv ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 00 1 under Section 35E:E of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qf+vr©#t§Tft % WI& qqq Wt €rfRqnqT++fiM WRPIH vr wv nuTt+vr fIM
WTHrnt wt WTHrH+vr@+qT+gqvFt +, wf%a WTHmuwTrt+qT{q€fbdt qraT++
nfbgtwTnrn+©nq4tvfMh€kns{trI

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or nom one warehouse to another during the course

of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

tv) WHa buFf%dIrTYvr v%
ti.@WQTqrvq bfi&hTm##

q:-

m©vtqrvrqj;fifhrhrt©Bibr vm@vreqt
u? Tr VtqT ff+Mtv !
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In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) vfl qrg–r%ryqzTVf%PfRqT VNa%qT@(+n@4rjZTq =it)fhlfvfbn Tvr vr©8'l

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) #fhiuwqq=Ft ww@'w + y;rvTq%f@qtqft%ftaTFq qt q{{she& WItT qt lw
wav{fhm%!dTfMqTJV,wftv+gruqTfiKqt wm vtvrvn+fqv qf&fhm (+ 2) 1998

Tra 109 RrTfRtdf© WT Rtl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) +'#hruwqq gIgi (wft©) fhnmdl 2001 % fbIIi 9 % 3tmfv fRfRffg wg few R-8 + +
vfhit +, }fqv mtv % vfl aIT+qT tfq7 feqh & fm vrw # #tzulg-wTtqr vf wftv mtv =Et Hat
vfhit % vrq 3fqa qrqqq fbIT vm qTf}ul wM wr=r vrar R vr l@ qfhf & stwiz mtr 351 +
fRUfftvqt#!=r3TV h ew% vrq Own-6vmm qt vfl qt Wt qTf}qI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RMm qrtBT# vrqq§Y+v7t6qqrvr©vqt mart qq8Ht@t200/- =MJTTVTr #t
qTU,3iIq§t+RTt6qTq@r©+wra8HtrOOO/- =R=M WTmV=Ft gTI'I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

dWaRF,T, +#tWITqTqr©v++qTqt wWrRWTf§qwr#vftwftH:-
Apped to Custom, Excise, & Service Tax Appellate Tribunal.

(1) j-rdR[ 3?qrqq QJ-v–F aTf&fhM, 1944 gt URT 35-dt/35-R h data:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ad®i®dqR-Mf qTTV q]HK+WQFn aW#T,W©a+THa +aTr W, MT
WITH q-.–F ITi tqr6( WMV @rTrf&Bar Ma) 8 Tfhq MT eBm, H€qqTqTq + 2“ TFT,

<STTTa Tjm, HWRT, R{TTTFR, ©§VqTVTq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2r=dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of
R,.1,000/-, R,.5,000/- and Rs.IO,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac'1 5 Lac to 50 Lac mld above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of' any nominate public
sector bank of the place where ale bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.



+

(3) qR Hr wIg + q{ qd wtqft zr WiTtg MT i a ;rebr IS wHeT + f@ $tv qr !'TVTV al{a
br tWnwa mfP TV vw b8iF' ft f%fRw qa WTf t qq+%fRqqqTtlVfa vflfM
d1'1118+ tuI qtqqwft©nMkrw6H=itTq w+qqfbnvrwe I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) vvrRV WTT qfbfhm r970 qqr thitfBv qt WIgHt -1 + +mtv fInfRa fh 3l!€n aa
wtm vr q©qT+qT VqT$'rfa fbhm XTfhrrft % meet + + v#F #t Tq vfhrtV 6.50 ++ rr @mw
Wft-=w„€F„nf©'

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

[5) §qatttdftVVTqaqtfbFW qtIn&fhMt#tqt<ftwnqMMfbiT vnr{qttfhiT
Tq, #gh©qmqJWR{tqT@ wftdhNmrfhwr (qKffRf#) fhm, 1982 ff+I#{I
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dha qq idh WITqTqrWR{tqT%lwft#hqwnftqw (f+ea) vh vfl WftHt+TFT+
+ q&FFh (Demand) @ # (Penalty) vr 10% $ wr mm gfRwt %I €rntf%, gf$FOr if mr
10 MvP el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

hfht©qr€ qrv33iltqTqt bgOfT, qTTfBV €Fn q&r =Ft ThT (Duty Demanded) I

( 1) @ (Section) IID baH ftufftv ITf+;

(2) fhn Tm+qqahftZ8tTfiN;
(3) #fqZhftTfbRit +f+m 6htl®br iTfirl

gIIgvm '+f+7 vfl@’ + %&Rfqu #tgqvr+vwft©’qTf8v nt+fRvl$qrf4mfhn
VTr el

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the. Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i)!VqTIw %XftWftVVTf&%W % vg% %Y qM gvm qr@ vr@vfRqTftK®'6t w'hr f+TVR

q-,Vb 10% !Tmqw3NqdhvwVf+qTftv8vq®V br0% yTT7Tvw=RvrwM il

In view of above, an appeal against this oyi6r–s]
payment of 10% of the duty demanded where
or penalty, where penalty alone is in dispute

lie before the Tribunal on

penalty are in dispute
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ORDER IN APPEAL

M/s. Ashwin Khimjibhai Desai, K-402, Sector-7, Suncity,Bopal, Ahmedabad-387810

(hereinafter referred to as ' the appellant'l have filed the present appeal against the

Order-in-Original No. GST-06/D-VI/O&A/712/Ashwin/AM/2022-23 dated 11.03.2023

(referred in short as ' impugned ordeF) passed by the Assistant Commissioner, Central

GST, Division-VI, Ahmedabad North (hereinafter. referred to as ' the adjudicating

authority\.

2. The facts of the case, in brief, are that on the basis of the data received from

theCentral Board of Direct Taxes (CBDT) for the F.Y. 2016-17, substantial difference was

noticed in the value declared as Sales / Gross Receipt:sin their ITR viz-a-viz the gross value

shown in the ST-3 Return. Letters were, therefore, issued to the appellant to explain the

reasons for non-payment of tax and to provide certified documentary evidences for the

F.Y. 2016-17. The appellant neither provided any documents nor submitted any reply

justifying the non-payment of service tax on such receipts. The service tax liability
Rs.61,379/- was, therefore quantified on the differential value of Rs.4,09,198/-.

Table-A

Sale of service as

per ITR

Service tax

payable

4,09,198/. 61,379/

2.1 A Show Cause Notice (SCN) No. GST-06/04-1329/ASHWIN/2021-22 dated

12.10.2021 was issued to the appellant proposing recovery of service tax amount of

Rs.61,379/-not paid on the value of income received during the F.Y. 2016-17, along with

interest under Section 73(1) and Section 75 of the Finance Act, 1994, respectively.

Imposition of penalty under Section 76, Section 77 and Section 78 of the Finance Act,

1994 was also proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax

demand of Rs. 61,379/- was confirmed alongwith interest. Penalty of Rs. 1,000/-was

imposed under Section 77; Penalty of Rs.61,379/-was also imposed under Section

78.However, penalty under Section 76 was dropped.

3. Being aggrieved with the impugned order passed by the adjudicatinq authorIty,
the appellant have preferred the present appeal, on the clrounds elaborated below:

> The appellant claim that they are running a Media Agency and their turnover /-
during the F.Y. 2014-15, 2015-16 & 2016-17 were Rs.6,75,351/- Rs.7,05,650/- and

Rs.17,70,698 respecTively. In terms of Notification No.33/2012 dated 20.06.2012, as

their income during the F.Y. 2014-15 & 2015-16 was below the threshold limit they

were not required to obtain service tax regigtration. They took registration only

when they crossed the limit of Rs.10 Lacs in the F.Y. 2016-17.During said financial

year they discharged the tax liability of Rs.2,06,779/- on the income of
Rs.13,61,500/- whereas, they were required to pay tax only on the income of Rs,

7,70,698/-(which exceeded the threshold limit). ThI

was required to be paid.

more than what
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> The tax was confirmed on the differential income of Rs.4,09,198/-, without

considering the threshold limit exemption hence the impugned order should be
set-aside.

> The reply to the notice dated 20.09.202 & 5.10.2021 was submitted on 8th& 12th

October, 2021 and the same was acknowledged by the division office however the

impugned order mentions that no reply was filed, which is incorrect. Further, no

P.H. notices were received hence the order was issued without fotlowing the

principles of natural justice.

4. Personal hearing in the appeal matter was held on 18.01.2024. Shri Ashwin

Khimjibhai Desai, the appellant appeared for personal hearing. Shri Ashwin stated that

their previous year turnover was only Rs.7,05,650/-. Hence, they are eligible for threshold

limit exemption. After the threshold limit exemption their taxable value will come to only

Rs.7,70,698/- while the appellant has paid tax on the value of Rs.13,61,500/- which is
more than required, hence there is no short payment of tax.

5. 1 have carefully gone through the facts of the case, grounds of appeal. subtnissiolls

made in the appeal memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of Rs.61,379/- against the appellant along with

interest and penalty, in the facts and circumstance of the case is legal and proper or

otherwise. The demand pertains to the period F.Y 2016-17.

5.1 it is observed that the entire demand has been raised on the differential income of

Rs.4,09,198/- reflected in the ITR viz-a-viz the income reflected in their ST-3 Return. The

appellant claim that they arerunning a Media Agencynamed "The Prime Media" and have

provided advertising services and Public Relation services. Their turnover during the F.Y.

2014-15& 2015-16 was Rs.6,75,351/- Rs.7,05,650/- respectively. As theincome during
these financial years was below the threshold limit prescribed in Notification No.33/2012-

ST,they were not required to obtain service tax registration. However, in the F. Y. 2016-17.

they earned total income of Rs.17,70,698 and took registration only when they crossed

the limit of Rs.10 Lacs in the F.Y. 2016-17. During said financial year they claimed to have

discharged the tax liability of Rs.2,06,779/- on the income of Rs.13,61,500/- whereas,

actually they were r6quired to pay tax only on the income of Rs. 7,70,698/- (i.e. on the
amount which exceeded the threshold limit). Thus, they claim to have paid more tax than
what was required to be paid. They submitted copy of ITFR for the F.Y. 2015-16, ST-3

Return filed for the F.Y. 2016-17, copy of chaIIan evidencing the tax payment of

(Rs.2,06,779/-=Rs.9,341/- + Rs.1,97,438/-) made in respect of the tax, self-assessed in the

ST-3, in support of their claim.

5.2 Notification No.33/2012-ST dated 20.06.2012, exempts the taxable services of
aggregate value not exceeding ten lakh rupees in any financial year from the whole of the
service tax leviable thereon under Section 66B of the said Finance Act. Further, this

exemption shall apply where the aggregate value of taxable services rendered by a

provider of taxable service from one or more premises, does not exceed ten lakh rupees

in the preceding financial year. On going through the documents submitted by the

=\}’;i?:IQ*j:a
€;{:L<'!!§ lg;?
a %h'\Q_„,c# VJ
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No.33/2012-ST for the subsequent year i.e. for F.Y. 2016-17. In the F.Y. 2016-17, they

have shown the income of Rs.17,70,698/- (Rs.30,000/- earned as Commission &
Brokerage income plus Rs. 17,40,698/- earned as Consultancy Fees & Outdooi

Promotional Activities). So, in terms of said notification the appellant is required to pay

tax only on the amount exceeding Rs.10 lacs i.e. on the income of Rs.7,70,698/-.

However, the appellant has paid total service tax ofRs.2,06,779/- (Rs.1,97,438/- under

Adverting Agency Service and Rs.9,341/- under Public Relations Services) on the income
of Rs.13,61,500/- which I find is more than the actual taxable income of Rs.7,70,698/-.

Thus, the appellant has paid more than the actual tax liability.

6. Therefore, considering thefact that the appellanthas paid more than the actual tax

liability, I find that that the demand of Rs. 61,379/- raised on the differential income is

legally not sustainable as the SSI exemption admissible to the appellant was not

considered while confirming the demand.When the demand is not sustainable the

question of recovering the interest and penalty also does not arise.

7. In light of above discussion and findings, I set-aside the impugned order

confirming the service tax demand of Rs. 61,379/- aIongwith interest and penalties.

8. nt$mat ®TT $#©q+wjtm %rf#nTT s;0qv a{t& + fIT=a arar tl
The appeal filed by the appellant stands disposed of in above terms

(TrqqQ

grp (T+kw)
Date: IIL .02.2024

Attested

P'
Superintendent (Appeals)

CGST, Ahmedabad

By RPAD/SPEED POST

M/s. Ashwin Khimjibhai Desai,
K-402, Sector-7, Suncity, Bopal,
Ahmedabad-387810

To

Appellant

The Deputy Commissioner
CGST, Division-VI,
Ahmedabad North

Respondent

Copy to:
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